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I. INTRODUCTION
Daniel Ray Carter was much like any hardworking American citizen. He
held a respectable job as a uniformed sheriffs deputy with the Hampton
City Sheriffs Office. Mr. Carter was a good employee, boasting a virtually
2spotless performance record. Like many Americans, Mr. Carter had a
Facebook account, which he used to show his support in the 2009 Hampton
City sheriffs election.3 However, unlike many Americans, Mr. Carter's
Facebook activity would cost him his job-and eventually lead to a
constitutional claim against his ex-employer.4 In Mr. Carer's case, this
uproar began as the result of simple Facebook "like."'
Mr. Carter worked under Sheriff Roberts, who was running against Jim
Adams in the 2009 election for Sheriff.6 The odds of the election were not in
Jim Adams' favor, as Sheriff Roberts had served as the Sheriff for the past
17 years. In addition, Sheriff Roberts ran a tight ship when it came to
reelection.8 In Sheriff Roberts' office, political opposition was not tolerated.9
In Sheriff Roberts' office, if you did not support him in the election, it would
cost you your job.' 0
Thus, Mr. Carter's coworkers were "shocked" when they discovered
that he had "liked" Jim Adams' campaign Facebook page." When Sheriff
Roberts discovered Mr. Carter's Facebook activity, he told Mr. Carter, "You
made your bed, and now you're going to lie in it-after the election, you're
gone."12 True to his word, when Sheriff Roberts was reelected, he did not
reappoint Mr. Carter.13
1. See Bland v. Roberts, 730 F.3d 368, 372 (4th Cir. 2013).
2. Id. at 380 n.11.
3. Id at 385.
4. Id. at 372-73.
5. Id. at 380.
6. Id. at 372.
7. Id
8. See id. at 381.
9. See id.
10. Id
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Mr. Carter brought a claim against Sheriff Roberts, alleging that Sheriff
Roberts violated his free speech rights by refusing to reappoint him because
of his support for Jim Adams.14 In considering this claim, the first question
the court had to address was not whether Sheriff Roberts had violated Mr.
Carter's free speech rights; rather, it was whether Mr. Carter's "liking"
activity on Jim Adams' campaign page constituted speech which could be
protected." The district court granted summary judgment in favor of Sheriff
Roberts on the issue, holding that "merely liking a Facebook page is
insufficient speech to merit constitutional protection."6
On appeal, the Fourth Circuit disagreed, holding that "liking" something
on Facebook qualifies as protected speech.'7 The Fourth Circuit reasoned
that "liking" something "literally causes to be published a statement hat the
User 'likes' something, which is in itself a substantive statement."8 The
Fourth Circuit further held that:
In sum, liking a political candidate's campaign page communicates
the user's approval of the candidate and supports the campaign by
associating the user with it. In this way, it is the Internet equivalent
of displaying a political sign in one's front yard, which the Supreme
Court has held is substantive speech. Just as Carter's placing an
"Adams for Sheriff' sign in his front yard would have conveyed to
those passing his home that he supported Adams' campaign,
Carter's liking Adams' Campaign Page conveyed that message to
those viewing his profile or the Campaign Page.19
With the proliferation of the Internet as a primary mode of
communication, Bland is one of many cases showing the potential legal
* 20implications of social networking evidence. Attorneys are increasingly
attempting to use information from social networking sites in evidence, and
"this trend shows no signs of slowing."21 However, the South Carolina Rules
of Evidence, which are modeled after the Federal Rules of Evidence, do not
14. Id. at 372-73.
15. Id. at 384.
16. Id.
17. Id. at 386.
18. Id.
19. Id.
20. See Breanne M. Democko, Social Media and the Rules on Authentication, 43 U.
TOL. L. REv. 367, 369 (2012).
21. Id. at 368.
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specifically address social networking evidence.22 In the landmark case
Lorraine v. Markel American Insurance Co., Chief U.S. Magistrate Judge
Paul W. Grimm held that the Federal Rules of Evidence govern the
admissibility of Electronically Stored Information including Internet
23postings. The Court noted that Rule 102 of the Federal Rules of Evidence
contemplates that the rules are "flexible enough to accommodate future
'growth and development' to address technical changes not in existence as
of the codification of the rules themselves."24 Indeed, Rule 102 of the South
Carolina Rules of Evidence contemplates the malleable nature of its own
rules, providing that the rules should be construed to promote the "growth
and development of the law of evidence."25 Thus, despite the uncertainty
regarding exactly how the rules should apply to evolving online activity, it is
clear that in South Carolina, the South Carolina Rules of Evidence control.26
The Fourth Circuit's holding in Bland is the only case dealing with the
treatment of Facebook "likes" in evidence.27 While the Fourth Circuit's
opinion was limited to Facebook "likes" in the context of First Amendment
claims, the case foreshadows the introduction of this type of online activity
in to evidence.28 For the purposes of this Note, online activity such as
Facebook "likes" falls in to a category called "nonverbal Internet conduct."
22. The South Carolina Rules of Evidence, adopted in 1995, are based on the Federal
Rules of Evidence. Hon. G. Ross Anderson, Jr., Unmined Gold in 803(18), 7-JUN. S.C. LAW.
32, 32 (1996).
23. 241 F.R.D. 534, 538 (D. Md. 2007). The court noted that "courts have had little
difficulty using the existing rules of evidence to determine the admissibility of ESI, despite the
technical challenges that sometimes must be overcome to do so." Id. at 538 n.5. On the other
hand, some scholars have advocated changes to the Federal Rules of Evidence to
accommodate the unique challenges posed by electronic evidence. See, e.g., Jeffrey Bellin,
Facebook, Twitter, and the Uncertain Future of Present Sense Impressions, 160 U. PA. L.
REv. 331, 338 (2012) (arguing that evidence rules "founded on a tradition dating back to the
common law and beyond clash with the technologically enhanced communication habits" and
reform is needed to address Internet communication); Allison L. Pannozzo, Uploading Guilt:
Adding a Virtual Records Exception to the Federal Rules ofEvidence, 44 CONN. L. REv. 1695,
1716 (2012) (proposing a new authentication exception for electronic evidence).
24. Lorraine, 241 F.R.D. at 538 n.5.
25. SCRE 102.
26. Dylan Charles Edwards, Admissions Online: Statements of a Party Opponent in the
Internet Age, 65 OKLA. L. REv. 533, 536 (2013) (noting that "[d]espite uncertainty surrounding
how the FRE apply to online hearsay [in Federal cases], it is clear they still control in this
context"). This same principle is applicable to the South Carolina Rules of Evidence.
27. Molly D. McPartland, An Analysis of Facebook "Likes" and Other Nonverbal
Internet Communication Under the Federal Rules of Evidence, 99 IOWA L. REv. 445, 445
(2013).
28. Id. at 448 (arguing that "[a]s this type of communication often provides relevant and
valuable evidence at trial, courts must address the admissibility of social media content in
trials").
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Nonverbal Internet conduct is a form of Internet communication that does
not involve words written by a party. Instead, nonverbal Internet conduct
involves words written by someone else online or non-word posts that are
posted online, such as pictures, which a user makes a connection to in some
way. Examples of nonverbal Internet conduct include Instagram's "liking"
29 30 31feature,29 Twitter's "retweeting" feature, Pinterest's "pinning" feature,
32and Tumblr's "reblogging" feature. Nonverbal Internet conduct forms
continue to expand. For example, in October 2015, Facebook announced its
plan to add "Reactions" to its users' nonverbal communication options.33
Thus, while this Note refers to Facebook "likes" generally for the sake of
simplicity, its propositions are applicable to these, among many other forms
of nonverbal Internet conduct.
The Fourth Circuit's opinion in Bland dealt with the narrow issue of
whether a Facebook "like" qualifies as speech in the Constitutional
context.34 While not directly addressing the question, the Court's opinion
prompts inquiry in to the interaction between nonverbal Internet conduct and
the Rules of Evidence. As with any novel type of evidence, courts will first
be asked to rule on its admissibility. One admissibility issue of particular
import in the context of Facebook "likes" is the prohibition against the
admission of hearsay. Because Facebook "likes" by nature originate outside
of the courtroom, the rule against hearsay could presumably be the greatest
hurdle to introducing this type of activity into evidence.35
29. "Liking" on Instagram is "a way to give positive feedback or connect with things
and people you care about on Instagram." INSTAGRAMS HELP CTR.,
https://help.instagram.com/165309236942508 (last visited Jan. 20. 2016). Liking an Instagram
photograph connects a user to that photograph, advertising to other "Instagrammers" that the
user "likes" that post. Id.
30. Retweeting is a Twitter feature that allows users to share Tweets created by other
Twitter users. RETWEETING ANOTHER TWEET, https://support.twitter.com/articles/20169873
(last visited Jan. 20. 2016).
31. Pinning is a Pinterest feature, which "allows users to pull images from elsewhere on
the Internet" and create a bookmark which allows users to link back to the site it came from.
Schroeder v. Pinterest Inc., 133 A.D.3d 12, 17 N.Y.S.3d 678, 686 (N.Y. App. Div. 2015).
32. Reblogging is a Tumblr feature, which allows users to repost other users' posts on
their own Tumblr. David Nield, What Does It Mean to Reblog on Tumblr?, HOUSTON
CHRONICLE, http://smallbusiness.chron.com/mean-reblog-tumblr-61882.html.
33. "Reactions" are a set of digital icons used to express an emotion in the form of
smiley faces. With this new addition, a user can indicate "love, laughter, happiness, shock,
sadness and anger." Ingrid Lunden, With Reactions, Facebook Supercharges The Like Button
With 6 Empathetic Emoji, TECHCRUNCH (Oct. 8, 2015), http://techcrunch.com/
2015/10/08/with-reactions-facebook-supercharges-the-like-button-with-6-empathetic-
emoji/#.wdf91ir:p9KY.
34. Bland v. Roberts, 730 F.3d 368, 384 (4th Cir. 2013).
35. Jeffrey Bellin, Ehearsay, 98 MINN. L. REV. 7,27 (2013).
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Under the South Carolina Rules of Evidence, hearsay evidence is per se
inadmissible except as provided by the South Carolina Rules of Evidence
"or by other rules prescribed by the Supreme Court of this State or by
statute."36 Rule 801 of the South Carolina Rules of Evidence defines hearsay
as "a statement, other than one made by the declarant while testifying at the
trial or hearing, offered in evidence to prove the truth of the matter
asserted."37 While the Fourth Circuit in Bland made clear that a Facebook
"like" is a "substantive statement" protected by the First Amendment,38 "in
the hearsay context, speech is not presumed to be a 'statement."'39 The
question then becomes, are Facebook "likes" and other forms of nonverbal
Internet conduct inadmissible hearsay?
No court has dealt with the application of hearsay rules to any form of
nonverbal Internet conduct.40 However, courts have addressed other types of
social networking activity in the hearsay context, with some inconsistency.4'
While some courts have been reluctant to admit any Internet evidence
42because of the rules against hearsay, other courts have applied Rule 801(d)
to admit the evidence.43
The lack of precedent regarding hearsay and nonverbal Internet conduct
demands clarity on the issue. As evidence of nonverbal Internet conduct will
surely begin creeping its way in to the courtroom, this Note provides the
necessary guidance for analyzing this type of evidence under the rule against
hearsay. This Note argues that nonverbal Internet conduct qualifies as
hearsay and is thus inadmissible unless an exception applies. This Note
36. SCRE 802.
37. SCRE 801.
38. Bland, 730 F.3d at 386.
39. McPartland, supra note 27, at 453 n.58.
40. Id. at 445.
41. Edwards, supra note 26, at 552 (stating that "no clear rule has emerged regarding
this electronic evidence").
42. See, e.g., U.S. v. Jackson, 208 F.3d 633, 637 (7th Cir. 2000) (holding web postings
were inadmissible hearsay because they "were not statements made by declarants testifying at
trial, and they were being offered to prove the truth of the matter asserted"); St. Clair v.
Johnny's Oyster & Shrimp, Inc., 76 F. Supp. 2d 773, 775 (S.D. Tex. 1999) (holding "any
evidence procured off the Internet is adequate for almost nothing, even under the most liberal
interpretation of the hearsay exception rules").
43. Edwards, supra note 26, at 544. See, e.g., Metro-Goldwyn-Mayer Studios, Inc. v.
Grokster, Ltd., 454 F. Supp. 2d 966, 973 (C.D. Cal. 2006) (holding that emails sent by
corporate officers were admissible non-hearsay as admissions by a party's agent under Rule
801(d)(2)); Ohio v. Greer, No. 91983, 2009 WL 2574160, at *1, *6 (Ohio Ct. App. Aug. 20,
2009) (holding comments made by the defendant on his MySpace were not hearsay under
Evid. R. 801(d)(2) as admissions by a party opponent); State v. Talaga, No. 71447-3-1, 2015
WL 4528051, at *4, (Wash. Ct. App. July 27, 2015).
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suggests that two exceptions in particular Rule 803(1) and Rule
801(d)(2)(B)-can be used by parties as a way around the hearsay rules.
Part JJ.A of this Note documents the history of the social networking
revolution. Part JJ.B explains the logistics of a Facebook "like" and notes
some of the difficulties surrounding the interpretation of a "like." Part JJJ.A
examines the policy governing the South Carolina rule against hearsay,
while Part JJJ.B reviews the South Carolina case law applying the rule
against hearsay to other forms of Internet evidence. Part IV.A explains that
although nonverbal Internet conduct such as Facebook "likes" were not
contemplated at the time of the adoption of the South Carolina Rules of
Evidence, the rules are flexible enough to apply to nonverbal Internet
conduct. Part IV.B analyzes the rule against hearsay by dividing it in to three
elements: (1) a statement; (2) other than one made by the declarant while
testifying at the trial or hearing; and (3) offered in evidence to prove the
truth of the matter asserted. This Part analyzes a Facebook "like" under each
element, concluding that "Facebook" likes are hearsay and are thus per se
inadmissible unless an exception applies. Part V.A explores Rule 803(1) as a
possible exception to the rule against hearsay, while Part V.B explains how
Rule 801(d)(2)(B) of the South Carolina Rules of Evidence provides the
most viable outlet for parties seeking to admit nonverbal Internet hearsay
evidence at trial.
II. BACKGROUND
A. The Social Networking Revolution44
While hard to imagine, social networking sites like Facebook were
virtually non-existent ten years ago.45 Over the past decade, the use of social
networking has exploded across all age, socio-economic, geographic and
44. It is virtually impossible to catalog every type of social media. Therefore, this Note
will focus on "social networking" sites since these are the most popular form for online
sociality. Social networking sites are sites that promote "interpersonal contact" between
individuals and groups. Examples of these sites include Facebook, Twitter, Linkedn, and
MySpace. For reference, other types of social media sites include "user-generated content"
sites, such as YouTube, Wikipedia, and Flickr, which promote the exchange of amateur or
professional content. There are also trading and marketing sites, such as Amazon, eBay and
Groupon. Finally, there are play and game sites, such as The Sims and FarmVille. JOSt VAN
DUCK, THE CULTURE OF CONNECTIVITY: A CRITICAL HISTORY OF SOCIAL MEDIA 8 (2013).
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racial groups. In 2005, only 9% of all Internet users used social networking
sites.47 This percentage has increased exponentially: as of September 2014,
74% of all online adults use at least one social networking site.48 Facebook
remains the most popular, followed by Linkedln, Pinterest, Instagram, and
Twitter.49
Social networking is defined as "the use of websites which enable users
to interact with one another, find and contact people with common interests,
etc."50 These websites have permeated our culture, creating a constant mode
of interaction between people on an individual and community level.5 ' By
providing alternative ways for people to communicate, social networking
sites have created a virtual platform for sociality.52
Most social networking sites began as services for the exchange of
content between groups of friends.53 Social networking has evolved,
replacing normal face-to-face activities by providing users the opportunity to
interact in the same way entirely online.54 Most social networking sites
allow users to create profiles to connect with their friends and family on a
constant basis.5 Through these profiles, users can share photos, videos and
56other types of content to their private friends or the public at large. Social
networking sites also allow users to exchange public and private messages
with each other on an individual or a group level.57 These sites have also




49. Maeve Duggan et al., Social Networking Update, PEW RESEARCH CTR. FOR
INTERNET, SC. & TECH. (Jan. 9, 2015), http://www.pewinternet.org/2015/01/09/social-
networking-update-2014/.
50. OXFORD ENGLISH DICTIONARY (2016).
51. DUCK, supra note 44, at 4.
52. Id. at 3-4.
53. Id. at 6.
54. In his book, Jos6 van Dijck suggests that "many of the habits that have recently
become permeated by social media platforms used to be informal and ephemeral
manifestations of social life. Talking to friends, exchanging gossip, showing holiday pictures,
scribbling notes, checking on a friend's well-being, or watching a neighbor's home video used
to be casual, evanescent (speech) acts, commonly shared only with select individuals. A major
change is that through social media, these casual speech acts have turned into formalized
inscriptions, which, once embedded in the larger economy of wider publics, take on a different
value." Id at 6-7.
55. Id
56. Scott R. Grubman & Robert H. Snyder, Web 2.0 Crashes Through the Courthouse
Door: Legal and Ethical Issues Related to the Discoverability and Admissibility of Social
Networking Evidence, 37 RUTGERS COMPUTER & TECH. L.J. 156, 160 (2011).
57. Id.
946 [VOL. 68: 939
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become an arena for political and civic engagement by supplying news and
uniting similar issue-oriented people. Furthermore, with the development
of cellular phone technology, the ability to network online is "just a finger
tap away."59 By allowing users to post status updates, users "engage [in]
auto-reportage, a continual ticker tape registering of how and where you are,
and what you're doing."60 Essentially, these websites serve as virtual diaries
of each users' lives.61 While there are various types of social networking
platforms, there are no sharp boundaries between the services that each
offer.62
B. What is a Facebook "Like"?
One of the most popular features on social networking is the Facebook
"like," and evidence of this activity will likely be presented in the courtroom
more frequently as its popularity grows.63 The first issue the courts will be
faced with is challenges to the admissibility of Facebook "likes." Thus,
understanding what a Facebook "like" is, and what it means to "like" a
Facebook page or post is important in determining whether this activity, and
other types of nonverbal Internet conduct, qualify as hearsay.
Facebook is "an online social network where members develop
personalized web profiles to interact and share information with other
members."64 Facebook's members, called "users," create individual profiles
65where they can share and publish information online. A Facebook user's
profile generally includes, among other information, the user's name, any
photos the user puts on his profile (which may include a photo that serves as
the user's profile picture), a basic information section, a list of the Facebook
user's friends, and if applicable, a list of the Facebook pages a user has
"liked." 6 6 The information a Facebook user shares varies tremendously, but
58. Lee Rainie et al., Social Media and Political Engagement, PEW RESEARCH CTR.
FOR INTERNET, SCI. & TECH. (Oct. 19, 2012), http://www.pewinternet.org/2012/10/19/social-
media-and-political-engagement/.
59. Social Networking Fact Sheet, supra note 46.
60. NORA YOUNG, THE VIRTUAL SELF: How OUR DIGITAL LIVES ARE ALTERING THE
WORLD AROUND Us 24 (2012).
61. Bellin, supra note 23, at 17.
62. For example, Facebook's main purpose is to promote social networking, but it also
encourages its users to add photos or videos. DIJCK, supra note 44, at 8-9.
63. Bellin, supra note 23, at 17-18.
64. Lane v. Facebook, Inc., 696 F.3d 811, 816 (9th Cir. 2012).
65. What is My Profile?, FACEBOOK, https://www.facebook.com/help/
133986550032744 (last visited Jan. 20, 2017).
66. Bland v. Roberts, 730 F.3d 368, 385 (4th Cir. 2013).
2017] 947
9
League: Whether You like It or Not Your Likes Are out: An Analysis of Non
Published by Scholar Commons,
SOUTH CAROLINA LAW REVIEW [VOL. 68: 939
can include "news headlines, photographs, videos, personal stories, and
activity updates."6 The audience for this information ranges from the user's
closest Facebook friends (i.e. other members in that user's network) to
Facebook's over 950 million users, depending on the user's privacy
68settings.
In 2010, Facebook added the "like" button.69 The "like" button is
represented in two forms: either by a thumbs-up icon or the word "like."7 0
The "like" button generally appears below most types of content on
Facebook, including news articles, videos, photos, political pages, and
brands.7 Other social networking platforms have similar features that
function and serve the same purpose as a Facebook "like." 72
When a user clicks the "like" button, the button becomes bolded.
Therefore, the user immediately "makes a connection to that content"
because the fact that the user liked the post becomes visible to other
Facebook users.73 Three things generally happen when a user likes a post:
(1) people who can see the original post will be able to see the user liked it;
(2) a story74 will post on the user's Timeline showing that he or she liked
the post; and (3) the person who posted the content will get a notification
that another user liked his or her post.7 7 For example, if Jake likes a photo
that Lisa recently posted of her dog Rogue, anyone able to view Lisa's photo
67. Lane, 696 F.3d at 815.
68. Brief of Facebook, Inc. at 1, Bland v. Roberts, 730 F.3d 368 (4th Cir. 2013) (No.
12-1671).
69. Josh Constine, Facebook Celebrates the Like Button's 1st Birthday By Showing Off
Its Footprint, SOCIALTIMES (Apr. 21, 2011), http://www.adweek.com/
socialtimes/like-button-birthday/261336.
70. Brief of Facebook, Inc., supra note 68, at 5.
71. Id.
72. See supra Part II.B.
73. Brief of Facebook, Inc., supra note 68, at 6.
74. A Facebook "story" is a posting by Facebook that displays a user's Facebook
activity. Facebook Story, SIMPLY MEASURED, http://simplymeasured.com/
definition/facebook-story/#sm.00001yjhku4cyf2OvoOll64utr2j2 (last visited Mar. 16, 2016).
75. A timeline is the space on a user's profile where that user "can see [his or her] own
posts, posts from friends and stories [he or she is] tagged in organized by the date they were
posted." What is a Timeline?, FACEBOOK HELP CTR., https://www.facebook.com/
help/1462219934017791 (last visited Mar. 16, 2016).
76. A notification is an update about Facebook activity coming in the form of email,
pop-up, text, mobile device or red alerts. Red alert notifications are red numbers that appear in
the top-right corner of any Facebook page when a User gets a notification. Notification Basics
& Settings, FACEBOOK HELP CTR., https://www.facebook.com/help/327994277286267/ (last
visited Mar. 16, 2016).
77. Like, FACEBOOK HELP CTR., https://www.facebook.com/help/45244699
8120360/ (last visited Mar. 16, 2016).
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will see the statement "Jake likes this" below the photo. The statement "Jake
likes Lisa's photo" will appear on Jake's home profile page, along with a
link back to Lisa's photo. In addition, Lisa will get a notification that Jake
"liked" her photo.
A user may also like a page, which connects the user to that page. In
Bland, Mr. Carter "liked" Jim Adams's campaign page.79 After "liking" the
page, Mr. Carter was able to see stories from Jim Adams' page on his News
Feed.0 In addition, Jim Adams' campaign page would have appeared on Mr.
Carter's profile as a "liked" page, and Mr. Carter would have appeared on
Jim Adams' page as a person who "liked" that Page."8'
According to Facebook, clicking "like" "is an easy way to let people
know that you enjoy it without leaving a comment."82 While this is probably
the most common use for the "like" feature, in reality there are many
different reasons why a user may click the like button.8 For example, a user
"may 'like' content because she finds it humorous, because she agrees with
what the content says, or because she wishes to support what the content
,,84represents. However, the reason for liking something may be less clear
where "like" does not accurately represent the user's feelings when "liking"
a post. For example, if a user likes an article discussing the passengers that
died on Flight MH370, the Malaysian plane that went missing in March
2014, what exactly does the user mean to convey? It seems unlikely that the
user would "like" the article because they like the fact that the plane is
missing. In these kinds of situations, using the "like" button seems
inappropriate to describe the user's motivations-yet users do it every day.
Facebook has acknowledged this difficulty by creating Facebook
"reactions," noting that some users feel "uncomfortable when Liking posts
that prompt emotions such as sadness or anger." As illustrated, however, it
78. A page is used by businesses, brands and organizations. What is a Facebook Page,
FACEBOOK HELP CTR., https://www.facebook.com/help/174987089221178 (last visited Mar.
16, 2016).
79. Bland v. Roberts, 730 F.3d 368, 380 (4th Cir. 2013).
80. See Fhat is a Timeline?, supra note 75.
81. See Like, supra note 77.
82. Id.
83. McPartland, supra note 27, at 449.
84. Id.
85. Daniel Sparks, Facebook, Inc.'s New Like' Button Into an Undeniable Emoji
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can be "difficult to deduce a person's intent from a simple Facebook
'like. "86
III. THE SOUTH CAROLINA RULE AGAINST HEARSAY
A. Policy
Hearsay is "the most distinctive feature of American evidence law." 7
Rule 801 defines hearsay as "a statement, other than one made by the
declarant while testifying at the trial or hearing, offered in evidence to prove
the truth of the matter asserted."88 Rule 802 of the South Carolina Rules of
Evidence prohibits the admission of hearsay evidence, unless there is an
applicable exception.89 The general bar against hearsay is grounded in the
notion that statements made outside of the courtroom have not been
subjected to the necessary evidentiary safeguards to ensure the defendant
receives a fair trial.90 On the other hand, statements made in court have
"built-in assurances."9 1 For example, witnesses are required to take an oath
of truthfulness prior to testifying, therefore making the witnesses aware of
"the gravity of the proceedings."9 2 Where a witness testifies in court, the
triers of fact are able to observe his or her demeanor and determine his or her
credibility and truthfulness.93 Furthermore, witnesses testifying in court can
be cross-examined to ensure that the triers of facts hear a complete version
of the facts.94
86. Natalie J. Ferrall, Concerted Activity and Social Media: Why Facebook is Nothing
Like the Proverbial Water Cooler, 40 PEPP. L. REV. 1001, 1025 n.174 (2013).
87. Bellin, supra note 23, at 27.
88. SCRE 801.
89. SCRE 802 ("Hearsay is not admissible except as provided by these rules or by other
rules prescribed by the Supreme Court of this State or by statute."). The exceptions are listed
in Rules 803 and 804 of the South Carolina Rules of Evidence. See SCRE 803 & 804.
90. Krista MacNevin Jee, Hearsay Exceptions in Child Abuse Cases: Have the Courts
and Legislatures Really Considered the Child?, 19 WHITTIER L. REV. 559, 564 (1998) (citing
Williamson v. United States, 512 U.S. 594, 598 (1994); California v. Green, 399 U.S. 149, 158
(1970); Terese L. Fitzpatrick, Note, Innocent Until Proven Guilty: Shallow Words for the
Falsely Accused in a Criminal Prosecution for Child Sexual Abuse, 12 U. BRIDEGEPORT L.
REV. 175, 190 (1991)).
91. Jee, supra note 90, at 564.
92. Williamson, 512 U.S. at 598.
93. Id
94. Id
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Statements uttered outside the courtroom are not subjected to these same
assurances, which raises concerns as to witness credibility.95 The Court of
Appeals of South Carolina has outlined the rationale underlying the rule
against hearsay:
The right of an accused to be confronted by the witnesses against
him is perhaps the most important constitutional right provided to
people who are not guilty. The right to a trial, standing alone, is
fairly meaningless if a conviction can be obtained based only on a
prosecution witness reciting a statement allegedly made outside of
court.96
Therefore, the hearsay rule exists to avoid the "risk of inaccurate,
misleading, or false testimony."97
B. Hearsay and Other Internet Evidence in South Carolina
The South Carolina courts have addressed Internet evidence in the
context of hearsay twice, and in both instances, rejected the evidence as
inadmissible hearsay.98 In State v. Thomas, a defendant appealed his
conviction for attempted murder and possession of a weapon by a person
with a prior conviction of a crime of violence.99 The defendant argued that
the court erred in refusing to admit a witness' Facebook messages.'00 The
Court of Appeals disagreed, holding that because the messages were
statements made outside of the courtroom offered to prove the truth of the
matter asserted, they were inadmissible hearsay.'0 '
In First South Bank v. South Causeway, LLC, the Court of Appeals of
South Carolina held that certain emails were inadmissible hearsay.102 In this
case, the defendant, an LLC, appealed its conviction for tortious interference
with a prospective contract.103 The defendant argued that the circuit court
95. Edwards, supra note 26, at 536 (citing MICHAEL GRAHAM, HANDBOOK OF
FEDERAL EVIDENCE § 801:1 (7th ed. 2012)).
96. State v. Williams, 285 S.C. 544, 556, 331 S.E.2d 354, 361 (1985).
97. Edwards, supra note 26, at 537.
98. First South Bank v. South Causeway, LLC, 414 S.C. 434, 450, 778 S.E.2d 493, 501
(Ct. App. 2015); State v. Thomas, No. 2015-UP-301, 2015 WL 3884237, at *1-2 (S.C. Ct.
App. June 24, 2015).
99. Thomas, 2015 WL 3884237, at *1.
100. Id.
101. See id. at *2.
102. First South Bank, 414 S.C. at 450, 778 S.E.2d at 501.
103. Id. at 439, 778 S.E.2d at 495.
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erred in refusing to admit evidence of email correspondence that was
allegedly offered to prove notice and motive.104 In the alternative, the
defendant argued that the email correspondence should have been admissible
under the business records exception to the hearsay rule. 05 The court held
that the emails were inadmissible hearsay because they were statements
made outside of the courtroom and were offered for the truth of the matter
asserted. o0 As to the defendant's other argument that the evidence should
have been admitted under the business records exception the court held
that the issue was unpreserved because the defendant never raised it during
trial. 107
IV. APPLICATION OF THE RULE AGAINST HEARSAY TO FACEBOOK "LIKES"
A. Preliminary Matters
At the Advisory Committee's Symposium on Electronic Evidence in
April 2014, Professor Jeffrey Bellin proposed several amendments to the
Federal Hearsay Rules intended to address novel electronic communication
forms.1os Professor Bellin argued that the "existing hearsay exceptions,
written before these kinds of electronic communications were contemplated,
are an ill-fit for them and will result in the exclusion of many important and
reliable electronic communications."109 To solve this conundrum, Professor
Bellin proposed a new "eHearsay" exception to apply to electronic
utterances."t0 This exception eases the hearsay prohibition in the context of
Internet evidence by creating an outlet for the admission of recent
perceptions stored in Internet form. "
However, this Note takes the position that an amendment is
unnecessary. The South Carolina Rules of Evidence, which model the
Federal Rules of Evidence,112 are written to provide for efficient functioning
of the courts.113 The rules are intended to be malleable enough that courts
104. Id. at 448, 778 S.E.2d at 500 (citing SCRE 801(c); SCRE 802).
105. Id
106. Id. at 449, 778 S.E.2d at 500-01.
107. Id. at 450, 778 S.E.2d at 501.
108. Daniel J. Capra, Hearsay Exception for Electronic Communications of Recent
Perception, 83 FORDHAM L. REv. 1337, 1337 (2014).
109. Id
110. Id
111. Id. at 1337-38, 1340.
112. See supra note 22.
113. SCRE 102 ("These rules shall be construed to secure fairness in administration,
elimination of unjustifiable expense and delay, and promotion of growth and development of
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can apply them to novel types of evidence.114 It is true that at the time the
South Carolina Rules of Evidence were adopted, Facebook, let alone
Facebook "likes," were non-existent."5 While amending the rules may
provide a "more concrete answer" to the hearsay questions in the context of
Internet evidence existing today, amending "the FRE to reflect the current
state of technology could lead to an endless stream of changes that would
ultimately lead to more confusion in the future.", With the ever-changing
nature of technology, any changes to the rules would "become obsolete with
further technological advancement.""7 Therefore, the existing hearsay
framework is most appropriate for analyzing nonverbal Internet conduct, and
an amendment o the Rules of Evidence is unnecessary.
B. Breakdown of the Hearsay Rule
Rule 801 of the South Carolina Rules of Evidence defines hearsay
through three components.! Hearsay is (1) a statement, (2) other than one
made by the declarant while testifying at the trial or hearing, (3) that is
offered in evidence to prove the truth of the matter asserted. 19 Determining
whether nonverbal Internet conduct qualifies as hearsay requires a careful
analysis of each of these components.
1. A "Statement"
When determining whether evidence is hearsay, "the primary
hurdle . . . involves determining whether there was a statement at all."1 20
Pursuant to Rule 801(a) of the South Carolina Rules of Evidence, "[a]
statement is (1) an oral or written assertion, or (2) nonverbal conduct of a
person, if it is intended by the person as an assertion."121
the law of evidence to the end that the truth may be ascertained and proceedings justly
determined.").
114. Id.
115. The South Carolina Rules of Evidence were adopted in 1995. See supra note 21.
Facebook was created in 2004. Sarah Phillips, A Brief History of Facebook, GUARDIAN (July
25, 2007), http://www.theguardian.com/technology/2007/jul/25/media.newmedia. Facebook
"likes" were added as a Facebook feature in 1995. Steven Musil, Facebook Turns on its Like'
Button, CNET (Feb. 10, 2009), http://www.cnet.com/news/facebook-tums-on-its-like-button/.
116. Edwards, supra note 26, at 568.
117. Id.
118. See SCRE 801.
119. Id.
120. Edwards, supra note 26, at 549 (citing Lorraine v. Markel Am. Ins. Co., 241 F.R.D.
534, 563-64 (D. Md. 2007)).
121. SCRE 801(a).
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The first question when considering whether evidence qualifies as a
statement under Rule 801(a) of the South Carolina Rules of Evidence is
determining whether the action is an oral or written assertion, or nonverbal
conduct.122 Most obviously, spoken statements are oral assertions.123 Oral
assertions always qualify as statements because a declarant's use of words is
almost always intended to be assertive.124
Actions other than speaking or writing words are considered nonverbal
conduct.125 However, considering whether nonverbal conduct is a statement
for the purposes of hearsay sometimes requires a more in depth analysis.126
This is because nonverbal conduct requires interpretation in to the
declarant's intent before it can be deemed a statement.127 In South Carolina,
the trend is to characterize nonverbal conduct as nonassertive and thus
nonhearsay.128
The reason for the requirement that nonverbal conduct is "assertive"
before it qualifies as a statement is to "exclude from the operation of the
hearsay rule all evidence of conduct, verbal or nonverbal, not intended as an
assertion."129 The rules do not provide a definition of the term "assertion."130
The most basic guidance on the issue "is that nothing is an assertion unless
intended to be one."'3 ' One commentator attempted to clarify the term,
noting that "most nonverbal conduct is nonassertive" and "[w]hen we do
intend to use nonverbal conduct to communicate, the intent often is clear.132
When examining whether nonverbal conduct is assertive, the question turns
on whether the nonverbal conduct is intended to communicate something.133
The South Carolina Court of Appeals affirmed this approach in State v.
Williams, noting that "[w]ordless conduct ... may be hearsay if it is
intended as a communication."134
122. Id.
123. FED. R. Evm. 801(a) Advisory Committee notes on proposed rules.
124. The Advisory Committee notes to Rule 801(a) state that "[i]t can scarcely be
doubted that an assertion made in words is intended by the declarant to be an assertion." Id.
125. Edmund M. Morgan, Hearsay Dangers and the Application of the Hearsay
Concept, 62 HARV. L. REv. 177, 190 (1948).
126. FED. R. Evm. 801(a) Advisory Committee notes on proposed rules.
127. Morgan, supra note 125, at 190.
128. ALEX SANDERS & JOHN S. NICHOLS, TRIAL HANDBOOK FOR SOUTH CAROLINA
LAWYERS § 16.3 (5th ed. 2015).
129. FED. R. Evm. 801(a) Advisory Committee notes on proposed rules.
130. Id; SCRE 801(a).
131. FED. R. Evm. 801(a) Advisory Committee notes on proposed rules.
132. Paul S. Milich, Re-examining Hearsay Under the Federal Rules: Some Method for
the Madness, 39 U. KAN. L. REV. 893, 907 (1991).
133. Id. at 904.
134. 285 S.C. 544, 548, 331 S.E.2d 354, 356 (1985).
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The Advisory Committee notes to Rule 801 of the Federal Rules of
Evidence, the federal counterpart to Rule 801 of the South Carolina Rules of
Evidence,3 5 explain why some nonverbal conduct can be considered
assertive, thus qualifying as a statement for hearsay purposes:
Some nonverbal conduct, such as the act of pointing to identify a
suspect in a lineup, is clearly the equivalent of words, assertive in
nature, and to be regarded as a statement ... other nonverbal
conduct.... may be offered as evidence that the person acted as he
did because of his belief in the existence of the condition sought to
be proved, from which belief the existence of the condition may be
inferred. This sequence is, arguably, in effect an assertion of the
existence of the condition and hence properly includable within the
hearsay concept. Admittedly evidence of this character is untested
with respect to the perception, memory, and narration (or their
equivalents) of the actor, but the Advisory Committee is of the view
that these dangers are minimal in the absence of an intent to assert
and do not justify the loss of the evidence on hearsay grounds. No
class of evidence is free of the possibility of fabrication, but the
likelihood is less with nonverbal than with assertive verbal
conduct. 136
Outside of the Internet context, South Carolina courts have held certain
forms of nonverbal conduct are hearsay when the conduct is "intended as a
communication."137 For example, in State v. Townsend, the Court of Appeals
held the act of pointing at the defendant, when asked by a police officer who
was driving a vehicle, was intended as communicative and therefore was
inadmissible hearsay.138 In State v. Roach, the Court of Appeals found that
an officer's testimony that the defendants gave him money in exchange for
drugs constituted hearsay because the individuals communicated to him,
nonverbally, their desire to purchase drugs.139 In another state, one court
135. South Carolina adopted the Federal Rules of Evidence in September of 1995. See
supra note 21. Besides some minor language differences, there is no practical difference
between the Federal and South Carolina Rules. Id. Thus, discussion of the Federal Rules of
Evidence Advisory Committee notes are relevant where South Carolina has not expanded on
the issue.
136. FED. R. EVID. 801(a) Advisory Committee notes on proposed rules.
137. SANDERS & NICHOLS, supra note 128, at § 16.3 (citing Williams, 285 S.C. at 548,
331 S.E.2d at 356).
138. State v. Townsend, 321 S.C. 55, 59, 467 S.E.2d 138, 141 (Ct. App. 1996).
139. State v. Roach, 364 S.C. 422, 427-28, 613 S.E.2d 791, 794 (Ct. App. 2005).
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determined the act of nodding one's head in an affirmative manner was a
nonverbal assertion.140
By pointing to the defendant in Townsend, the witness intended to assert
something like "That's Him."141 In Roach, the individuals communicated to
the police officer "I will give you money for drugs" by handing him
money.142 When a person nods his head in the affirmative, the person
intends to assert a "yes" response in agreement.143 What all these examples
have in common is that they involve nonverbal acts that were intended by
the actor to communicate something.144 Thus, the analysis boils down to one
question: was the nonverbal conduct meant to be a substitute for some form
of oral communication? If the answer is yes, the nonverbal conduct is a
"statement" for hearsay purposes.
a. "Likes" are Nonverbal Conduct "Statements"
Whether a "like" constitutes a statement for the purposes of the hearsay
analysis is a question that has not been answered by any court, but it is the
most crucial question in considering whether the activity is hearsay or not.145
If a proffered "like" is deemed a statement and is offered in evidence to
prove the truth of the matter asserted, it is inadmissible hearsay, unless an
exception applies.146 On the contrary, if the evidence is not a statement, then
it cannot be hearsay and therefore cannot be excluded under the rule
against hearsay. 147 Therefore, determining whether a "like" is a "statement"
is of significant import. The admissibility of a "like" will depend on
140. U.S. v. Katsougrakis, 715 F.2d 769, 774 (2d Cir. 1983).
141. See Townsend, 321 S.C. at 594, 67 S.E.2d at 141.
142. See Roach, 321 S.C. at 427-28, 613 S.E.2d at 794.
143. See Katsougrakis, 715 F.2d at 774.
144. McPartland, supra note 27, at 450.
145. Id. at 451 (citing Bland v. Roberts, 857 F. Supp. 2d 599, 603-04 (E.D. 2012)).
146. SCRE 803.
147. Lorraine v. Markel American Ins. Co., 241 F.R.D. 534, 638 (D. Md. 2007) (citing
STEPHEN A. SALTZBURG ET AL., FEDERAL RULES OF EVIDENCE MANUAL § 801.02[1][d],
801-15 (9th ed. 2006)). It is important to note that prior to considering whether the evidence is
or is not hearsay, the court must determine that the proffered evidence is relevant under Rule
401. Evidence is relevant if it has "any tendency to make the existence of any fact that is of
consequence to the determination of the action more probable or less probable than it would be
without the evidence." SCRE 401. In addition to considering whether the evidence is relevant,
the evidence must also be authenticated under Rule 901(a). To be authenticated, the proponent
of the evidence must present "evidence sufficient to support a finding that the matter in
question is what its proponent claims." SCRE 901(a). Therefore, a court could still exclude the
evidence under either of these rules even if it is not excluded by the rule against hearsay, but
these issues are outside of the scope of this Note.
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whether the court views that act as making a statement, adopting a
statement, or neither.148
Because "liking" does not involve verbal speech, it cannot be an "oral"
assertion. In addition, when a person "likes" a post authored by another
Facebook user, "liking" cannot be a written assertion by the declarant.149
While emails are inherently written assertions qualifying emails as written
statements,15 0 "liking" a post does not as easily fit this mold because the user
"liking" the post did not author the post.'5 ' Instead, many "likes" involve
posts written by a user other than the party at trial. In addition, according to
one commentator, "the primary distinction between these types of online
statements can be found in the directness of the communication."152 Emails
are written assertions because they involve written words between senders,
who generally know who they are sending the email to.153 On the other hand,
"liking" a post is widely viewable by anyone with access to Facebook. 154In
addition, "liking" may not always involve written words, but might involve a
picture or video, for example.15 5
Because nonverbal Internet conduct such as a Facebook "like" does not
qualify as an oral or written assertion, the next question is whether "liking" a
Facebook post can be considered nonverbal conduct. As noted, any action
other than speaking or writing words is considered nonverbal conduct.
"Liking" qualifies as nonverbal conduct because it does not involve the
declarant speaking or writing words.
However, under Rule 801(a) of the South Carolina Rules of Evidence,
nonverbal conduct is a statement only where it is intended by the person as
an assertion. 1 While the trend in South Carolina is to characterize
nonverbal conduct as nonassertive and thus nonhearsay, 1s the question of
whether a "like" constitutes an assertion depends on whether the "like" is
148. Edwards, supra note 26, at 559.
149. A User can "like" his or her own post, but if this were the case, the actual post
would be admitted in to evidence and the "like" would be irrelevant. Most often, "liking"
involves the posts of another person besides the user.
150. Edwards, supra note 26, at 545 (citing Bowe v. State, 785 So. 2d 531, 533 (Fla.
Dist. Ct. App. 2001)). Emails are most comparable to written conversations between a sender
and a recipient.
151. Edwards, supra note 26, at 558-59.
152. Id. at 552.
153. Id.
154. Id.
155. For example, Facebook users can "like" a picture, while Pinterest users can "pin"
pictures as well.
156. See supra Part IV.B.
157. SCRE 801.
158. SANDERS & NICHOLS, supra note 128, at § 16.3.
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intended to communicate something.159 Exactly what the "like" is intended
to communicate is a more difficult question.
Facebook takes the position that pressing the "like" button "is an easy
way to let people know that you enjoy it without leaving a comment."16 0
Taking Facebook's approach, a "like" communicates some form of approval
of the post. If Jake likes Lisa's photo of Lisa's dog Rogue, Jake is probably
trying to communicate to Lisa and other users that he enjoys the picture of
Rogue in some way. When Mr. Carter "liked" Jim Adams' Facebook
candidate page, it is clear that he intended to communicate that he supported
Jim Adams in the election. 1 The court in Bland held that "liking" a
candidate's Facebook page is the "Internet equivalent of displaying a
political sign in one's front yard," which is undoubtedly communicative of
that person's support for the candidate.162 In these situations, the "like" is
"universally understood" as a "thumbs-up symbol," which generally
communicates some kind of approval.163
However, there are certainly situations where a Facebook "like" is not
intended to communicate to the person that posted the content that he or she
"enjoys" the post. For example, Facebook is often used to share news about
a person.164 Joe, a Facebook user, might post a status update stating "RIP
Grandma. Her funeral will be held tomorrow at the Main Street Baptist
Church." Sarah, Joe's best friend, might "like" this post. But what is Sarah
intending to communicate? It seems unlikely that Sarah is intending to
communicate that she likes the fact that Joe's grandmother passed away, or
that her funeral will be held at the Church the next day. But why did Sarah
"like" the post in the first place, if she did not intend to communicate
something? Most reasonably, Sarah intended to communicate to Joe that she
acknowledges the post, or that she will be attending the funeral.
As illustrated, it can be "difficult to deduce a person's intent from a
simple Facebook '[1]ike' in a situation like this. 1 Despite these
difficulties, considering whether nonverbal conduct is an assertion is focused
not on what the conduct is intended to communicate, only that it is intended
to communicate something. 1 In addition, "nothing is an assertion unless
159. Milich, supra note 132, at 904.
160. Like, supra note 77. This also assumes that the "like" has been previously
authenticated. Whether the "like" button was mistakenly clicked resulting in a 'like' is an
authentication issue and is outside of the scope of this Note.




165. Ferrall, supra note 86.
166. See supra Part IV.B.
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intended to be one." 67 Therefore, what the "like" communicates might be
unclear, but it is clear that it is intended to communicate something to the
website's user because a "like" is a "distinct action." 6  Otherwise, the user
could have refrained from "liking" the post altogether. Therefore, a "like"
qualifies as a nonverbal assertive statement under Rule 801(a). Exactly what
the "like" is intended to assert should be considered in context by the jury.
2. "Other Than One Made by the Declarant While Testifying at
the Trial or Hearing"
The second requirement for evidence to qualify as hearsay is that the
statement was one "other than one made by the declarant while testifying at
the trial or hearing."169 This component of the hearsay rule simply requires
that the declarant made the statement outside of the courtroom.170
The declarant is defined as "a person who makes a statement."'7 '
Limiting the definition of a declarant to a "person" "eliminates hearsay
questions relating to information obtained from machines, instruments and
animals."172 Information produced by a computer's own operations, without
input by a person, is not hearsay because a computer is not a declarant.173
This concept is illustrated in U.S. v. Hamilton. 174 Here, the Court of Appeals
held that a header accompanying several images was not hearsay because the
header was automatically generated by a computer each time the defendant
uploaded an image to a newsgroup.175 In Murray v. State, the Court of
Appeals of Texas held that a computer printout generated by a hotel room's
card lock system was not hearsay because it was the result of the computer's
own operations. 1 The court held that there is a "distinction between
computer stored data, which is clearly hearsay, and computer self-generated
data, which ... is not hearsay."7 7 This distinction is based on the fact that
computer stored data requires a person to enter the data into the computer,
167. FED. R. EVID. 801(a) Advisory Committee notes on proposed rules.




172. CLIFFORD S. FISHMAN & ANNE T. McKENNA, JONES ON EVIDENCE§ 24.3 (2016).
173. Id.
174. 413 F.3d 1138, 1142 (10th Cir. 2005).
175. Id.
176. 804 S.W.2d 279, 284 (Tex. App. 1991).
177. Id.
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while computer self-generated data is the result of the computer's own
*178
internal operations.
a. A "Like" is a Statement Made by a Declarant Outside of
the Courtroom
A "like" is a statement made by a declarant, because it involves a
person, as opposed to a machine, taking the deliberate action of clicking
their mouse to activate the "like." It is thus a form of computer-stored data,
because it requires a person to enter the data into the computer that is,
"like" the post.179 Because people are unlikely to start "liking" Facebook
posts from inside the courtroom, the "like" occurs outside of the
courtroom.1so Therefore, a "like" easily satisfies this requirement of the
hearsay analysis.
3. "Offered in Evidence to Prove the Truth of the Matter
Asserted"
Not all statements made outside of the courtroom are inadmissible
hearsay. The third requirement for evidence to qualify as hearsay is that the
evidence is offered to prove the truth of the matter asserted. If evidence is
offered "for the substance of its content . .. it is offered for the truth of the
matter asserted."'8 2 But if the evidence is offered for any other purpose, such
as to impeach, it is not hearsay.13
For example, in Thomas v. Dootson, the Court of Appeals of South
Carolina held that testimony offered by a plaintiff in a medical malpractice
case was not offered for the truth of the matter asserted.184 In this case, the
plaintiff was severely burned by a malfunctioning drill."' On appeal, the
critical issue was whether the doctor had notice of the overheated drill. 8 6
178. Id.
179. See supra Part IV.B.
180. Edwards, supra note 26, at 535 (citing Jonathan D. Frieden & Leigh M. Murray,
The Admissibility of Electronic Evidence Under the Federal Rules of Evidence, 17 RICH. J.L.
& TEC. 5, para. 52 (2012) (quoting Lorraine v. Markel Am. Ins. Co., 241 F.R.D. 534, 568 (D.
Md. 2007))).
181. SCRE 801.
182. McPartland, supra note 27, at 456 (citing FED. R. EVID. 801(c) Advisory Conunittee
notes on proposed rules).
183. SCRE 801.
184. 377 S.C. 293, 299, 659 S.E.2d 253, 256 (Ct. App. 2008).
185. Id. at 295.
186. Id
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The plaintiff offered testimony from a surgical technician who stated that the
defendant "had already been told that the drill was hot."'8 7 The court held
that this testimony was not hearsay because it was not offered for the truth of
the matter asserted, but instead to show that the dentist had notice that the
drill was hot.'
On the other hand, in Vail v. State, the court held evidence was
inadmissible hearsay because it was offered for the truth of the matter
asserted.8 9 In this case, witnesses in a criminal sexual conduct trial testified
about conversations with the victim regarding the alleged sexual activity
between the victim and the defendant.'90 The court held that this testimony
constituted hearsay because the statements were offered for no other purpose
than to prove the victim's sexual relationship with the defendant.'9'
a. A "Like" When Offered for the "Truth of the Matter
Asserted" Constitutes Inadmissible Hearsay
When considering whether a "like" is offered for the truth of the matter
asserted, the court should conduct its usual analysis of this requirement.
Thus, if the "like" is offered "for the substance of its content ... it is offered
for the truth of the matter asserted" and is inadmissible hearsay.192 But
where the "like" is offered for any other purpose, such as for notice or
impeachment evidence, it is not hearsay.9 3
Whether a "like" is offered for the truth of the matter asserted depends
on the specific facts of the case. For example, imagine that Allie is suing a
local grocery store for negligence after slipping on broken eggs in Aisle 7.
Three hours prior to Allie's fall, Joe, one of the grocery store clerks, posted a
picture on Facebook of Aisle 7 showing the eggs on the floor, containing the
caption "Eggscellent, look what I have to clean up!" Assume that Joe's
manager "liked" the picture from his office at the grocery store one hour
before Allie's accident. If the prosecution is offering evidence of the "like"
to show that the manager had notice that there were broken eggs on the
floor, evidence of the "like" is not offered for the truth of the matter
asserted. Even though the "like" is a statement made by the manager outside
187. Id. at 298.
188. Id. at 299.
189. 402 S.C. 77, 86, 738 S.E.2d 503, 508 (Ct. App. 2013).
190. Id.
191. Id.
192. McPartland, supra note 27, at 455 (citing FED. R. EVID. 801(c) Advisory Committee
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of the courtroom, it would not be hearsay in this situation because it fails the
third requirement of the hearsay analysis. But if the prosecution is using
evidence of the "like" to show that the grocery store was negligent for
failing to clean up the eggs, then the "like" would be inadmissible hearsay
because it is offered for the truth of the matter asserted.
V. EXCEPTIONS TO THE HEARSAY RULE AND APPLICATION OF RULE
801(D)(2)(B)
A. Hearsay Exceptions
As illustrated, a Facebook "like" is as a statement made outside of the
courtroom, and when it is offered to prove the truth of the matter asserted, it
is inadmissible hearsay.194 However, attorneys seeking to submit evidence of
Facebook "likes" are not doomed. The South Carolina Rules of Evidence
permit the admission of certain out of court statements if they fall under one
of the exceptions listed in Rule 803 or Rule 804.195 While South Carolina
courts have yet to rule on the issue in the Internet context, courts in other
jurisdictions have been willing to admit certain Internet statements into
evidence through these exceptions.196 The Advisory Committee notes to the
federal counterpart of Rule 803 state that these exceptions "proceed[] upon
the theory that under appropriate circumstances a hearsay statement may
possess circumstantial guarantees of trustworthiness . . . in which
unavailability of the declarant is not a relevant factor."197
Of the exceptions listed in Rules 803 and 804, a strong argument exists
that Rule 803(1), the "present sense impressions" exception, could channel
normally inadmissible Facebook "like" evidence into admissible
evidence.198 A present sense impression is "a statement describing or
explaining an event or condition made while the declarant was perceiving
the event or condition, or immediately thereafter" even though the declarant
is available as a witness.199 Under this exception, all that is required is
194. SCRE 801.
195. SCRE 803 & 804.
196. See, e.g., United States v. Johnson, 515 F.2d 730, 732 n.4 (7th Cir. 1975) (under
FRE 803(17), evidence of the "Red Book," published by National Market Reports, was
admissible as a market report and commercial publication exception to the hearsay rules);
Microware Sys. Corp. v. Apple Computer, Inc., 126 F. Supp. 2d 1207, 1211 n.2 (S.D. Iowa
2000) (under FRE 803(3), emails were an admissible exception to hearsay as statements of the
declarant's then-existing mental, emotion, or physical condition).
197. FED. R. EvID. 803 Advisory Committee notes on proposed rules.
198. Bellin, supra note 23, at 351.
199. SCRE 803(a).
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contemporaneity with the event that the declarant is describing, which is "a
requirement easily satisfied in the digital age."200 Today, virtually all phones
serve as Internet browsers.201 Because most people carry their phones with
them at all times, people are able to communicate their contemporaneous
observations much more frequently.202 In addition, "modem communication
devices make it more likely that present sense impressions, once uttered, will
,203
be preserved for trial."
There is no requirement that the declarant who made the statement be
the same one that testifies at trial about the statement, a concept illustrated in
Clark v. Ross.204 In this case, a trial court admitted as a present sense
impression a grandmother's testimony that quoted her granddaughter's
physician as saying, "[t]his thing has done went too far" immediately after
examining her granddaughter.205 Even though the statement made by the
physician was clearly hearsay, the court permitted the grandmother to testify
206about it under the present sense impression exception. A user who "likes"
a Facebook post is analogous to a person witnessing the statement live, like
the grandmother in Clark. For example, imagine the same facts occurred in
the Facebook world: the physician examined the granddaughter, and one
minute thereafter he posted on Facebook, "Examining granddaughter, this
thing has done went too far." If the grandmother "likes" the post
immediately after he posted it, it is as if she witnessed the statement.
Therefore, because the post describes a statement that contemporaneously
describes an event, evidence of the "like," although hearsay, may be
admissible under the "present sense impression" exception.
B. Rule 801(d): A Way Around the Rule Against Hearsay?
However, courts have been most willing to admit Internet evidence
through Rule 801(d)(2), depending on the format of the evidence.207 Rule
200. Bellin, supra note 23, at 335.
201. Id. at 351.
202. Id. at 352.
203. Id. at 355.
204. 284 S.C. 543, 551, 328 S.E.2d 91, 97 (Ct. App. 1985).
205. Id.
206. Id.
207. Edwards, supra note 26, at 545. See, e.g., Vermont Elec. Power Co. v. Hartford
Steam Boiler Inspection & Ins. Co., 72 F. Supp. 2d 441, 449 (D. Vt. 1999) (holding that
defendant's use of intra-company emails written by employees of the plaintiff were "clearly
admissions of a party, and therefore admissible as non-hearsay"); Metro-Goldwyn-Mayer
Studios, Inc. v. Grotkster, Ltd., 454 F. Supp. 2d 966, 974 (holding that emails sent by the
defendant's corporate officers and employees were admissible under the admissions by a
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801(d)(2) deems statements made by a party-opponent as "not hearsay"
where the statement is offered against a party and is: (A) the party's own
statement in either an individual or a representative capacity; (B) a statement
of which the party has manifested an adoption or belief in its truth; (C) a
statement by a person authorized by the party to make a statement
concerning the subject; (D) a statement by the party's agent or servant
concerning a matter within the scope of the agency or employment, made
during the existence of the relationship; or (E) a statement by a
coconspirator of a party during the course and in furtherance of the
208conspiracy.
Rule 801(d) is in contrast to Rules 803 and 804 of the South Carolina
Rules of Evidence because it does not create an exception to the hearsay
209rule. Instead, statements falling into the 801(d) categories would "literally
fall within the definition [but] are expressly excluded from it" as "not
hearsay."210 Therefore, Rule 801(d) has the "practical effect of the hearsay
exceptions," admitting evidence that would otherwise be inadmissible
211hearsay. In the context of Facebook "likes," one rule of particular
relevance is Rule 801(d)(2)(B) because this rule provides an opportunity for
the admission of hearsay Internet evidence that is not authored by the party
212at trial. This is particularly applicable to Facebook "likes," because most
"liked" posts are not actually authored by the user "liking" the post.
In the non-Intemet context, courts have been willing to admit hearsay
documents under Rule 801(d)(2)(B), even though they were not authored by
213a party at trial. For example, courts have held that possession of a written
statement authored by someone else can serve as an adoption of what its
party's agent hearsay exception); U.S. v. Siddiqui, 235 F.3d 1318, 1323 (holding that emails
written by defendant were not hearsay because it was an admission by a party opponent under
Rule 801(d)(2)(A)).
208. SCRE 801(d). The definition of a statement applied in this exemption is the same as
the definition of a "statement" for the purposes of hearsay. SCRE 801.
209. SCRE 801(d).
210. FED. R. EvID. 801(d) Advisory Committee notes on proposed rules.
211. Edwards, supra note 26, at 538.
212. Edwards, supra note 26, at 542 (noting that "[w]hile the traditional operation of
FRE 801(d)(2) seems well settled ... changes in the type of evidence being generated have
raised issues in the application of this rule"). As one court noted, "[g]iven the near universal
use of electronic means of communication, it is not surprising that statements contained in
electronically made or stored evidence often have been found to qualify as admissions by a
party opponent if offered against that party." Lorraine v. Markel Am. Ins. Co., 241 F.R.D.
534, 568 (D. Md. 2007).
213. See United States v. Ospina, 739 F.2d 448, 451 (9th Cir. 1984).
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214contents reveal. The court in U.S. v. Paulino explained how possession
215can translate into an adoptive admission. In this case, the prosecution
submitted into evidence a rent receipt for an apartment used for drug
216activities. The prosecution offered the receipt to prove that the defendant
had paid rent during the period when the apartment was used as a drug
217distribution center. The defendant objected, arguing that the receipt was
inadmissible hearsay.21 The court held that the receipt fell under the
adoptive admission exception, stating that "so long as the surrounding
circumstances tie the possessor and the document together in some
meaningful way, the possessor may be found to have adopted the writing
and embraced its contents."219 In this case, the court held that the defendant
not only had possession of the receipt, which bore his name, but also held
the only known key to the apartment in question.220 The court held these
facts were sufficient to "permit a finding that appellant possessed and
adopted, [the writings in] the receipt."221
Adoptive admissions from an affirmative act exist where there is "some
affirmative act by which the party relies upon or makes use of the statement
of another for his own benefit or otherwise indicates that he believes it is
true."222 For example, in U.S. v. Morgan, an informant told a detective that a
man was selling drugs from his house.223 The detective then obtained a
search warrant based on the information given by the informant, stating that
the informant was "reliable."224 The defendant appealed, arguing that the
225statements made by the informant were hearsay. The district court held
that under Rule 801(d)(2)(B), the informant's statement was not barred as
hearsay because the government "manifested its belief in the truth of the
informant's statements . . . by characterizing them as "reliable" in a sworn
affidavit to a United States Magistrate."226
214. See United States v. Paulino, 13 F.3d 20, 24. (1st Cir. 1994); Ospina, 739 F.2d at
451; United States v. Marino, 658 F.2d 1120, 1124-25 (6th Cir. 1981).
215. See Paulino, 13 F.3d at 24.
216. Id. at 23.
217. Id.




222. FCX, Inc. v Caudill, 354 S.E.2d 767, 772 (N.C. Ct. App. 1987).
223. 581 F.2d 933, 934 (D.C. Cir. 1978).
224. Id.
225. Id. at 936.
226. Id. at 937.
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C. 801(d) (2) (B) and Internet Evidence in the Courts
1. Emails
In the Internet context, courts in other jurisdictions applied Rule
227801(d)(2) to evidence such as emails. Emails are "always subject to the
limitations of the hearsay rule" when offered for the truth of the matter
asserted.228 But what about forwarded emails, which are similar to Facebook
"likes" in the sense that the forwarded email is not authored by the
forwarding party? Significantly, courts have held that in certain situations,
229forwarded emails qualify as adoptive admissions under Rule 801(d)(2)(B).
For example, the United States District Court of the District of Columbia
held in United States v. Safavian that "[t]he context and content of certain e-
mails demonstrate clearly that [the defendant] 'manifested an adoption or
belief in the truth of the statements of other people as he forwarded their e-
mails."230 The court did not explain what context it considered when ruling
that the forwarded emails constituted adoptive admissions. However,
Safavian "illustrates that the simple act of forwarding an e-mail message
does not necessarily constitute an adoptive admission without context
indicating an adoption of the information contained within." 231
The Ninth Circuit also held that a forwarded internal company email
was admissible as an adoptive admission in Sea-Land Service, Inc. v. Lozen
International, LLC.232 In this case, an employee of the plaintiff authored an
email explaining the company's failure to timely deliver a shipment, which a
233second employee forwarded to the defendant. The second employee copy-
pasted the email, and "prefaced it with the statement, 'Yikes, Pls [sic] note
the rail screwed up. . . ."'234 The Ninth Circuit held that the second
employee, by prefacing it with her own statement, "incorporated and
adopted the contents of [the] original message, because her remark
"manifested an adoption or belief in [the] truth of the information contained
in the original e-mail."235
227. United States v. Safavian, 435 F. Supp. 2d 36, 43 (D.D.C. 2006); Sea-Land Service,
Inc. v. Lozen Int'l, LLC, 285 F.3d 808, 821 (9th Cir. 2002).
228. Bowe v. State, 785 So.2d 531, 533 (Fla. Dist. Ct. App. 2001).
229. Safavian, 435 F. Supp. 2d at 43; Sea-Land, 285 F.3d at 821.
230. Safavian, 435 F. Supp. 2d at 43 (citing FED. R. EvID. 801(d)(2)(B)).
231. McPartland, supra note 27, at 460.
232. Sea-Land, 285 F.3d at 821.
233. Id. at 818.
234. Id. at 821.
235. Id
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2. Hosting Documents on Website
Another case recently ruled on by the Supreme Court does not
specifically address hearsay but conveys principles that are applicable to
online "statements" and Rule 801(d)(2)(B). In Janus Capital Group, Inc. v.
First Derivative Trader, shareholders of Janus Capital Group, Inc. (JCG)
sued JCG and its investment advisor subsidiary, Janus Capital Management
(JCM), alleging that JCM made false statements in a prospectus in violation
of Rule 10b-5, which prohibits "any person ... [t]o make any untrue
statement of material fact" in connection with the purchase or sale of
236securities. While Janus Investment Fund (JIF), a business trust organized
by JCG, issued the prospectus, the shareholders alleged that JCM was
responsible for it because it advised JIF to issue the statements contained in
the prospectus.237 In addition, JCM posted the JIF prospectus on its
website.238
The court held that while JCM may have been involved in preparing the
prospectus, it did not "make" the statements.239 Even though JCM posted the
prospectus on its website, the court noted that "[m]erely hosting a document
on a Website does not indicate that the hosting entity adopts the document as
its own statement or exercises control over its content."240 Therefore, the
court held that the shareholders had not stated a claim against JCM.241 This
case therefore illustrates that "depending on the circumstances, the fact that
a litigant posts on its website material from another source may not
constitute an adoption in the contents of the posted material."242
These cases clarify some of the uncertainty regarding the application of
Rule 801(d)(2)(B) in the Internet context. Safavier and Sea-Land show that
forwarding an email, where an individual modifies or qualifies it, might
qualify as an adoptive admission because the individual's additions show
243some intent to adopt the contents of the email. On the other hand, where
an individual simply forwards the email without any modifications, the act
might not qualify as an adoptive admission because the intent of the
236. Janus Capital Grp., Inc. v. First Derivative Traders, 131 S. Ct. 2296, 2298 (2011)
(quoting Securities and Exchange Commission (SEC) Rule 1Ob-5).
237. Id.
238. Id. at 148 n.12.
239. Id.
240. Id.
241. Id. at 148.
242. Edwards, supra note 26, at 555 (quoting Gregory P. Joseph, Supreme Court on Civil
Practice 2011, 80 U.S.L.W. 250, 251 (Aug. 23, 2011)).
243. Id. at 556.
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244
forwarder might not be clear. Instead, the forwarder may simply be
identifying another person's attitude, feelings or statements. Therefore, when
considering whether a forwarded email is an adoptive admission, "without
clear demonstration of intent to adopt, there is no adoption."245 Clearly, the
context involved when considering forwarded emails is crucial in
determining whether the forwarded emails constitute adoptive admissions,
although the courts have been unclear as to what context should be
considered.
The Janus holding muddies the adoptive admissions doctrine in the
Internet context. Forwarded emails are usually clear in showing that the
246forwarder did not author the contents of the email. This is because the
forwarded email contains the email address of the original author and gives
information about the original communication. However, the original author
of a posting on a website is often less clear, as illustrated in the Janus
situation. However, the Janus court held that JCM did not adopt the
247
statement as its own by posting the prospectus on the website. While the
Court's grounds for distinction are not obvious, the Janus court promulgates
the concept that simply posting something on party's website may not be
sufficient to show that the party-opponent has manifested an "adoption or
belief' in the truth of the posted material.248
D. Rule 801 (d) (2) and Facebook "Likes"
The above cases illustrate that context is crucial when considering
whether a party adopted a statement made online. This concept translates to
nonverbal Internet conduct such as Facebook "likes," and whether evidence
of such activity is admissible under Rule 801(d)(2)(B) depends on the
specific facts of the case. For example, imagine that Allie is charged with
driving while intoxicated after having taken several tequila shots at
Armadillo's Bar with her friend Andrew. The next morning Andrew writes
on Allie's Facebook, "way too many tequila shots last night we are never
drinking again," and Allie "likes" this post. Assume the prosecution submits
evidence of the "like" to prove that Allie was intoxicated the night before.
Also assume Allie objects to the admission of the "like" arguing that it is
inadmissible hearsay. Could the prosecution argue that Allie's "liking" of
Andrew's post is admissible non-hearsay, under Rule 801(d)(2)?
244. Id. at 549.
245. Id at 556 (citing United States v. Safavian, 435 F. Supp. 2d 36, 44 (D.D.C. 2006)).
246. Id.
247. Janus Capital Grp., Inc. v. First Derivative Traders, 131 S. Ct. 2296, 2298 (2011).
248. Edwards, supra note 26, at 556.
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The prosecution could not argue that the statement is admissible as "not-
hearsay" under Rule 801(d)(2)(A) because Allie did not author the
249statement Andrew did. In this situation, the prosecution could not argue
that this statement was made by someone authorized by Allie to make the
statement (801(d)(2)(C));250 or that Andrew made this statement as Allie's
agent within the scope of agency (801(d)(2)(E))251 of employment, or that
252the statement was made by a coconspirator of Allie (80 1(d)(2)(E)).
Clearly, the statement was made outside of the courtroom, and it is
being offered to prove that Allie was intoxicated the night before. However,
the posting was not Allie's own statement; Andrew authored the post, and
Allie subsequently "liked" it. The prosecution's only recourse, therefore, is
that Allie adopted the statement by "liking" Andrew's post under Rule
801(d)(2)(B).
As noted, it can be very difficult to deduce a person's intent from his or
her Facebook "like." 253 When a User "likes" a post, at the very least, it is
published to the author of the post that the User "liked" the post.254 In
addition, depending on the User's settings, the text of the post is advertised
on the User's page indicating that the User "liked" the post. Where this
occurs, it is analogous to a situation where a website hosts a document that it
255did not author, such as in the Janus case. The person who "liked" the post
is essentially hosting the text of the original post on their page, but whether
they adopted the post as their own may not be clear.
Thus, consistent with the principles of the Supreme Court in Safavian,
Janus and Sea-Land, "liking" something without any other manifestations as
to the User's intent "may not constitute an adoption in the contents of the
posted material."256 Because it can be "difficult to deduce a person's intent
from a simple Facebook 'like,"' the court should consider the context
indicating an adoption of the post when determining whether the User
11 257"manifested an adoption or belief' in its truth. In a situation where a
Facebook user posts something like, "Like this status if you love dogs" and
Jane, who loves dogs, "likes" the post, it is clear that Jane is intending to
249. See SCRE 801(d)(2)(A).
250. See SCRE 801(d)(2)(C).
251. See SCRE 801(d)(2)(D).
252. See SCRE 801(d)(2)(E).
253. Facebook Help Center: Liking & Reacting, FACEBOOK,
https://www.facebook.com/help/452446998120360/ (last visited Mar. 31, 2016).
254. Id.
255. Janus Capital Grp., Inc. v. First Derivative Traders, 131 S. Ct. 2296, 2298 (2011).
256. Edwards, supra note 26, at 555 (quoting Gregory P. Joseph, supra note 242, at 251).
257. Natalie J. Ferrall, Concerted Activity and Social Media: Why Facebook is Nothing
Like the Proverbial Water Cooler, 40 PEPP. L. REv. 1001, 1025 n. 174 (2013).
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adopt the message of the post and communicate that she loves dogs. This is
obvious because the post seems to invite some sort of response. But in the
Malaysian plane hypothetical above, it is unclear what the User's "like,"
without any qualification, is intended to communicate. But what if the User
liked the article, and also commented under the post "This is so sad. RIP
Malaysian plane passengers." If this were the case, it is clear that the User
intended to communicate that she appreciates the information shared about
the plane passengers. In this situation, the context of the "like" revealed the
User's intent.
Whether evidence of a Facebook "like" qualifies as an adoptive
admission is a question of admissibility and is reserved for the court.
However, Sea Land, Safavian and Janus, as well as the non-Intemet cases,
provide some guiding principles for judges when making this
258determination. Where there are questions as to the intended
communication of the "like," the "like" should not qualify as an adoptive
admission unless the User indicates an adoption of the information in some
other way. This can include evidence that the post invited a response, or a
comment by the User accompanying the post clarifying the User's intent,
similar to the forwarded email in Sea Land. The court should consider the
context of the post in light of other information on the User's Facebook
page. For example, imagine there is a shooting at a mall at 2pm. Also
imagine that the defendant is claiming that he was not at the mall at 2pm that
day, but through investigations, police discover that the defendant's
Facebook friend posted on his wall "Can't wait to go to the mall soon," and
at 12:30pm the defendant "likes" it. The "like" alone probably does not
qualify as an adoptive admission by the defendant because it is unclear what
the "like" means. Does the defendant "like" the fact that his friend "can't
wait to go to the mall," or by "liking" the post is the defendant announcing
to his Facebook friends that he also "can't wait to go to the mall?" On the
other hand, if there is something else on the wall qualifying this "like"-
such as a picture of a pair of sneakers that the defendant posted with the
comment, "I'm going to buy these today"-the court could consider the
"like" an adoptive admission. This is because the picture might qualify the
"like," i.e., show that the defendant cannot wait to go to the mall to buy the
sneakers. Thus, where the circumstances tie the Facebook user to the "liked"
258. See United States v. Safavian, 435 F. Supp. 2d 36, 43 (D.D.C. 2006) (finding that
the act of forwarding an email message does not necessarily constitute an adoptive admission);
Sea-Land Service, Inc. v. Lozen Int'l, LLC, 285 F.3d 808, 821 (9th Cir. 2002) (holding that a
forwarded internal company email was admissible as an adoptive admission); Janus, 131 S. Ct.
at 2298 (holding that a document posted on a Website does not indicate that the hosting entity
adopts the document as its own statement).
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post in some meaningful way that shows that he or she embraced the post's
contents, it may be admissible under Rule 801(d)(2)(B).
VI. CONCLUSION
The expansion of the Internet has shaken up the legal world. The recent
development of new forms of social networking activities, in particular,
nonverbal Internet communications such as Facebook "likes," has led to
novel questions implicating the current Rules of Evidence. While these
communication forms are a new form of Electronically Stored Information,
the current rules of evidence provide the appropriate outlet for analyzing this
type of activity.
Nonverbal Internet communications could lead to confusion for many
attorneys and judges faced with questions as to the admissibility of this kind
of evidence. The most relevant question when examining the admissibility of
nonverbal Internet conduct is whether it constitutes inadmissible hearsay. No
court has applied the rule against hearsay to nonverbal Internet conduct, but
evidence of this kind of activity is likely to find its way in to the courtroom
as its popularity grows and its forms continue to expand. Based on the South
Carolina Rules of Evidence, it is evident that nonverbal Internet conduct
such as Facebook "likes" qualifies as hearsay. While this could be a hurdle
for parties attempting to enter this kind of evidence in trial, Rule 803(1) and
801(d)(2)(B) provide possible avenues for parties seeking its admission.
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